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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

g GERALD C, MANN
ATTORNEY GENERAL

Honorable Claude Isbell
Apaistant Seoretary of State
Austin, Texas

Dear siri Cpinion Ko. 0-@790
- Ret Sufrieieqc‘ 0

{04 to author-

issue notico 2
06l apd annul ths ingNof a

opinion of this department on -=‘ve subjeot, Suoh letter

omitting the formal pa
*"Thie offi : _ 81010 684 TO-
quest from the les pe g, vibley, Trout-

"man & Brook ¢7 A anta. cancel the trade

y have\subr tt;- a phnotostatio oopy of
th4 United States District

whether or not in your opinion

t notfice for the 3eocretary of Ctete
to issue\potiszé as requested in Art., 85la of the
Statutes of 1exsas,

The properly certified copy of the decree of the United
States Distriot Court for the Tistriot of Arizona enolosgsd with
your letter 1s dated June 1k, 192l. ¥e note the deorse was entered
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to oonform with the deoisgion of the Supreme Court of the
United States in the case of The Cooa Cola Company ve. Koke
Company of Amerioca, 65 L, Ed. 189, 254 U, 3, 143, and that
the defendants named in such deoree are as follows: The

- Koke Company of Americe, The Southern Koke Company, Ltd.,

The Xoke Company of Texas, The Koke Company of Oklahoma,

and The Koke Compsany of Arkansas, The deoree perpetually
enjoins and restrains such defendants, their officers, ser-
vants, agents, employees, attorneys, licenseerm, transferees
and assigns and all acting by or under their authority from
using or employing in oonneotion with the manufacture, ad-
vertisement, offering for sale or sale of eny product not -
being & genuine product of the plaintiff the word "Coca Cola"
or any like word or the word "Kok_o" or sny like word and from
oclaiming or asserting any right in the name "XKoke® or inter-
-fering or threatening any prosecution or interference with
the use thereof and from using or employing or authorizing
the use or employment of labels, designs or devices identi-
oal with or like the labels, designa or devices of the plain-
tiff or the labels, designs or devices used by the defendants
and referred to in the bill of complaint in sush suis,

¥e also have your supplemental letter stating in
effect that you are unable to determine the exaot name of the
regletrant of the trade mark "EKoke™ and enclosing the sppli-
oation for the registration of the trade mark dated Septem~
ber 16, 1910, and the certificate of the Secretary of Statse
51\;130 such riling whioh ceruﬁ.eate is dated Sthenber 19,
*

¥e note that the applioant is variously referred
to in the appliocation as "The Eoke canpany Ltd,." and as
"Koke Company™ end as "oke Company, Ltd.". The certifiocate
of the Seoretary of State refers to the registrant as "Koke
Company, Shreveport, Louisiaena®,

You will note that none of these names is the same
as the name of any of the defendants as set out in the above
mentioned deoree,

Article 851«A of the Revised Civil Statutes of
Texas reads aas follows:

"shenever it is brought to the attention of
or becomes known to, the Secretary of State that
any label, trade-mark, design, device, imprint or
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form of advertisement heretofore or hereafter filed
with the office of the Secretary of State pursuent
to the provisions of Article 851 of the Revised
Civil Statutes of Texas of 1925, by any peraon,
Association, or Union of working men, .incorporated
or unincorporated, bas been abandcued or the use
thereof hasgs been discontinued for more than three
years, it ghall be the duty of the Seoretary of
State to cancel and annul such fi1lirg and withdraw
the same from registration, after firat giving to
the registrant, or any assignee of record thirty
days' notice of the intention so to do, whioh notioce
'shall be by registered United States mail addressed
to the last known eddress of the person, Assocla-
tion or Union of working men, incorporated or unw
incorporsted, filing the same or any assignee
thereof."

You will note that the Seoretary of State is au-
thorized to issue notioce to the registrant of intention to
cancel and annul the r£iling when it is brought to his atten.
tion or becomes known to him that the trade mark has been
abandonsd or the uss thereof has been discontinued for more
than three years, The letter from counsel for the Coca Cola
Company does not state that the trade mark has been aban-
doned or that the use has been disoontinued for more than
three yoars, Thers 1s no evidence identifying the Texas
registrant as one and the same corporation as eny of the de-
fendants named in the Federal Court decres and theres is no
‘evidenoe to show what conneotion, if any, the registrant has
with such defendants,

It 18 our opinion, therefore, that nothing in the
pepers submitted to us is suffioclent Vo bring to the Seeretary
of State's sttention or make known to him the fact, if 4t
exists, that the trade mark "Xoke" has been abandoned or that
the use thereof has been discontinued for more than three
years., You aere respectfully edvised that these papers in
our opinion would not authorize the Seoretary of State to 1ls-
sue notioe of intention to omncel as set out in Artiocle 851-A
of tha Revised Civil Statutes of Texas.
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We trust that the above is a suffiolient answer to
your question. All papers and instruments sent us in this
oconneotion -are returned herewith,

Yours very truly

ATTORNEY GENERAL OF TEIAZ

v et

Donald Gay -
Agsistant
IGimp
Eno:-o rd

ATTORNEY GQENERAL OF TEXAS

APPRUVED

OPINION
COMMITTEE

“‘

CHAIRMAN




